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LAFOWN vs. RIVIERE: > 


RIVIERE. 


s 


_ AppEat from the court of the first district. - — An alias cita- 
' tion may be ta- 

tw ken, after an ir- 

In this case, the citation of appeal was served — ” 


on the attorney of the appellee, the appellee ,. Whether ar- 
. : aes : r bitrators ap- 
himself being within the parish: a motion was pointed, by the 


Antomaer t, may giv 
thereon made to dismiss the appeal. pestle 


i . any time durin 

The ceape determined, that the servige was the pendency ‘A 
merely void, and that the appellant might take a aah 

an altas citation, from “the district court, to be causes are con. 


. vi ° solidated, the 
served on the appellee in person, notwithstand- court cannot, 


_ ing the return day of the appeal had past. ne 
; ‘ judgment on 
either of them 

alone. 





* There was not any case determined in November term. 


VoL. vr. 1 
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East'n District. Martrn, J. delivered the opinion of the court. 











December, 1818. 
wew = The plaintiff claims $4740, 87 1-2; the balance HF di 
Laren of an account annexed to the petition, for work q § re 
Riviere. and labour done on the defendant’s house, with ~ a g1 
interest from the year 1799, when.a judicial des JP ar 
mand is admitted to have been made: the defend. AP to 
ant pleaded the general issue. Wo 
The parties came afterwards to an agreement, i] rf ts 


that the settlement of the account, which is the ( 
object of the present suit, and generally all difs i r 
ferences existing between the parties, should , ‘ 

be submitted to the decision of arbitrators, to be a » 
appointed by the court, and authorised to pro. 
nounce upon the whole as amicable compositors, 7 


or according to good faith and natural equity, tie 
without being restricted by the rigor of the law, 9 ed 
with power to appoint experts to examine and | val 
value the work, and make their report to the ar- — of 
bitrators. In case the latter disagree on the q Co. 
choice of experts, the appointment of them isto 7 744 
be made by the court. The parties bound them. “at 


| selves to each other, in the penalty of $2000, for y : of 
7 the performance of the ce of the arbitrae 


tors. pe 
| The court homologated the sreneteg, and the 
appointed two arbitrators. ® s3 

T wo years after, the present defendant insti. “| $7 

tuted a suit against the present plaintiff, for the MR 73 


recovery of a balance of $3681, 75. dec 
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On the next day, the two cases were consoli- pee 
' dated by consent, and all matters in the twosuits wen 
referred to two gentlemen, who, in case of disa- ‘47 
_ greement, were authorised to appoint an umpire, = Brvzane. 
>) and their report, or that of any two of them, was 
© tobe binding, and judgment to be entered: there- 
on, according to the agreement of the parties 
§ homologated by the court. 
 » Three years after, by consent, two other gen- 
1}  tlemen were appointed referees, and it was agreed 
| that, in case of disagreement, the court should 
‘appoint an umpire. 
_. About a year after, the case coming before the 
court, as the record says, the attormies of the par- 
ties, being present, three experts were dppoint- 
ed to examine and report on the work and the 
value of, it, as done by the plaintiff; ‘on the house 
of the defeadant, more or less according to the 
contract. 5 
_ Five months after; these experts reported and 
@ balance therebyyappeared due to the plaintiff, 
of $2493, 33. : 
Four months after this report, the same ex. 
perts made a second, valuing the» work done by 
the plaintiff, over and aboveysthe ‘contract; at 
_ $3576, 58, and that less thay the: contract, at 
$748, 85, leaving a balance: due:him) ofe% 2827, 
73. They valued certain: objects, whichothey 
® declared to be contested by the parties, at $552) 
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acs District. exclusively of some carving of which the plaintiff 
—w was to produce an account. 
gg The Aefendant, having been served with arule 
Riviere’ to shew cause why the report of the arbitrators 
should not be confirmed, and made the judgment 
of the court, contended that the ‘case must be rez 
ferred, together with all other controversies be- 
tween the parties to arbitrators, in pursuance of © 
their agreement on file: but, the court was of 
opinion, that this was null and void, the time oa 
lowed to arbitrators to make an award being ex. 
pired. a ) 
The defendant next contended, that, even dis. 
regarding this agreement, the cause must be — 
sent to the referees, as the action was brought on 
an unsettled account, and on a contract implying 
several. allegations on both sides: but the court 
was of a different opinion, holding that the action _ 
was not brought on such an account and con- 
fragt; but-for work and labouridone, and mate, 
rials furnished; which being valued: by experts; 
their report must be made the judgment of thq 
court. ’ 
Lastly, the defendant pon dene that’ she was | 
then entitled toiamend her answer, soas to place 
before the court all: the objections. arising out of 
said acé¢ount.‘and» contract, which, under the 
_agseetherit: ofthe parties, homologated by the — 
court, she-had.a right’ to submit to arbitrators4. 7 
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P int the court denied: leave, as the defendant, if p settee 9 
_ she had any claim against the plaintiff, was at lis Uwe 
E berty to bring her action against him. | peg 
_. Whereupon, the defendant took a bill ofex- _ Rrvimre. 
#}) ceptions to the opinion of the court, on these 
points. 
ad The court then, stating that the cause shewn 
} 4. by the defendant was insufficient to prevent the 
™) report of the experts being made the judg- 
4 ent of the court, decreed her to pay to the plain- 
tiff $3178, 83, with interest frum the Ist of 
; April, 1799, at five per cent, till paid and costs. 


From this judgment she appealed. 


No statement of facts comes up with’ the re- 
cord, but the district judge has certified, that it 
containsiall the matters on which the cause was 
heard. 3 

The defendant relies, in this court, on _ bill 
of exceptions and assigns as errors : 

1. That the district court did not submit the 
yaluation of the experts, to the referees or arbi- 
trators. 

2. That the judgment is not bottomed on ei- 
ther of the valuations or reports of the experts : 
the sum in the judgment not bemig that of either. 

3. That the court improperly recéived the va- 

| luation and report of the experts, as they-were 
- made by unsworn persons, and incomplete. 


‘ 
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none See 4. That two actions being consolidated, judg- 
“~~ ~=s Ment _ was giveu in one of them only, 
amg 5. That interest was improperly allowed, 
Rivizne, - 
It is unnecessary to determine, in this case, | 
whether arbitrators, appointed by the court, may 
or not give theit award at any time, during the 7 
pendency of the suit, or whether, like ordinary 7 |" 
arbitrators they must do so within three monthg, 7) | 
Cw. Code, 442, art 7, as the arbitrators herg? j i. * 
appointed were superceded ‘by referees, after) 7 
wards chosen to settle the controversy betweeh 
the parties. 
It does not appear to us, as it did to the dis. 
trict court, that this action is brought for work 
and labour done, and for materials furnished, and 
that the same being valued by experts, their re« 
port must be made the judgment of, the court. 
The petition expressly claims the balance of an 
account, annexed to and made part of it, imwhich 
the defendant and appellant is admitted to be en- 
titled to credit, for upwards of $12000. The 
preamble to the agreement of the parties for the 
appointment of arbitrators, homologated by the 
court and spread on the record, states that ‘‘the @% 
present action is, brought for a settlement of ac:’ 
counts, betwéen the parties which is to be the 
result ofa decision upon their respective claims, 
which, if it were made by the court, would occa: 
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? 


sion great delay from the multiplicity of the Baste Distries ” 


objects, which constitute their respective 
claims.”’ 

_ Nothing having been done by the arbitrators, 
© the accounts were submitted to three gentlemen 
| asreferees, and as they did not possess the tech- 
| nical skill requisite, for the valuation of part of 
» the plaintiff and appellee’s work, experts were 
‘chosen possessing it. The valuation, which the 
| latter returned, might enable either the referees 
"or the court to establish the amount of the plain- 
: 'ti#’s work: but did not, alone, enable them 
to pronounce on the merits of the case. 

Further, the parties, in this suit, and that insti- 
tuted by the defendant and appellant, by an 
agreement approved by the court and carried into 
effect, consolidated the two suits: it therefore be- 
came the duty of the district court, to pass on 
both at once, and to give sucha judgment as 
would put each of them at an end. 

As the case must be remanded, it is unneces- 
sary to examine the question, whether the appel- 
lant may avail herself of the absence of any 
proof on the record of the experts having been 
sworn—nor the question of interest. 


It is, therefore, ordered, adjudged and decreed, 
_ that the judgment be annulled, avoidedand re- 
' versed, and the cause remanded, with difec- , 


» 18138. 
iad 


Latox 
{OS 
Revizns. 





=o East’n a 
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tion to the district judge, to proceed accord. 
ing to law to the deterniination of both suits; 
and it is ordered, that the plaintiff and appellee 
pay the costs of this appeal. 


Hennen for the plaintiff, Seghers for the de. 
fendant. 





